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any other person, that the employee reason-
ably believes evidences a violation of section 
218C or 218D or any rule or regulation per-
taining to section 218C or 218D, or because 
the employee cooperates or seeks to cooper-
ate in an investigation or other proceeding 
concerning the employer’s compliance with 
the requirements of section 218C or 218D or 
any rule or regulation pertaining to either of 
such sections. 

‘‘(2) DISCRIMINATION AGAINST H–2A WORK-
ERS.—It is a violation of this subsection for 
any person who has filed an application 
under section 218C(a), to intimidate, threat-
en, restrain, coerce, blacklist, discharge, or 
in any manner discriminate against an H–2A 
employee because such worker has, with just 
cause, filed a complaint with the Secretary 
of Labor regarding a denial of the rights enu-
merated and enforceable under subsection (b) 
or instituted, or caused to be instituted, a 
private right of action under subsection (c) 
regarding the denial of the rights enumer-
ated under subsection (b), or has testified or 
is about to testify in any court proceeding 
brought under subsection (c). 

‘‘(e) AUTHORIZATION TO SEEK OTHER APPRO-
PRIATE EMPLOYMENT.—The Secretary of 
Labor and the Secretary shall establish a 
process under which an H–2A worker who 
files a complaint regarding a violation of 
subsection (d) and is otherwise eligible to re-
main and work in the United States may be 
allowed to seek other appropriate employ-
ment in the United States for a period not to 
exceed the maximum period of stay author-
ized for such nonimmigrant classification. 

‘‘(f) ROLE OF ASSOCIATIONS.— 
‘‘(1) VIOLATION BY A MEMBER OF AN ASSOCIA-

TION.—An employer on whose behalf an ap-
plication is filed by an association acting as 
its agent is fully responsible for such appli-
cation, and for complying with the terms 
and conditions of sections 218C and 218D, as 
though the employer had filed the applica-
tion itself. If such an employer is deter-
mined, under this section, to have com-
mitted a violation, the penalty for such vio-
lation shall apply only to that member of 
the association unles the Secretary of Labor 
determines that the association or other 
member participated in, had knowledge, or 
reason to know, of the violation, in which 
case the penalty shall be invoked against the 
association or other association member as 
well. 

‘‘(2) VIOLATIONS BY AN ASSOCIATION ACTING 
AS AN EMPLOYER.—If an association filing an 
application as sole or joint employer is de-
termined to have committed a violation 
under this section, the penalty for such vio-
lation shall apply only to the association un-
less the Secretary of Labor determines that 
an association member or members partici-
pated in or had knowledge, or reason to 
know of the violation, in which case the pen-
alty shall be invoked against the association 
member or members as well. 
‘‘SEC. 218G. DEFINITIONS. 

‘‘For purposes of this section and section 
218C, 218D, 218E, and 218F: 

‘‘(1) AGRICULTURAL EMPLOYMENT.—The 
term ’agricultural employment’ means any 
service or activity that is considered to be 
agricultural under section 3(f) of the Fair 
Labor Standards Act of 1938 (29 U.S.C. 203(f)) 
or agricultural labor under section 3121(g) of 
the Internal Revenue Code of 1986 or the per-
formance of agricultural labor or services 
decribed in section 101(a)(15)(H)(ii)(a). 

‘‘(2) BONA FIDE UNION.—The term ’bona fide 
union’ means any organization in which em-
ployees participate and which exists for the 
purpose of dealing with employers con-
cerning grievances, labor disputes, wages, 
rates of pay, hours of employment, or other 
terms and conditions of work for agricul-

tural employees. Such term does not include 
an organization formed, created, adminis-
tered, supported, dominated, financed, or 
controlled by an employer or employer asso-
ciation or its agents or representatives. 

‘‘(3) DISPLACE.—The term ’displace’, in the 
case of an application with respect to 1 or 
more H–2A workers by an employer, means 
laying off a United States worker from a job 
for which the H–2A worker or workers is or 
are sought. 

‘‘(4) ELIGIBLE.—The term ‘eligible‘, when 
used with respect to an individual, means an 
individual who is not an unauthorized alien 
(as defined in section 274A). 

‘‘(5) EMPLOYER.—The term ‘employer’ 
means any person or entity, including any 
farm labor contractor and any agricultural 
association, that employs workers in agri-
cultural employment. 

‘‘(6) H–2A EMPLOYER.—The term ‘H–2A em-
ployer’ means an employer who seeks to hire 
1 or more nonimmigrant aliens described in 
section 101(a)(15)(H)(ii)(a). 

‘‘(7) H–2A WORKER.—The term ‘H–2A work-
er’ means a nonimmigrant described in sec-
tion 101(a)(15)(H)(ii)(a). 

‘‘(8) JOB OPPORTUNITY.—The term ‘job op-
portunity’ means a job opening for tem-
porary or seasonal full-time employment at 
a place in the United States to which United 
States workers can be referred. 

‘‘(9) LAYING OFF.— 
‘‘(A) IN GENERAL.—The term ‘laying off’, 

with respect to a worker— 
‘‘(i) means to cause the worker’s loss of 

employment, other than through a discharge 
for inadequate performance, violation of 
workplace rules, cause, voluntary departure, 
voluntary retirement, contract impossibility 
(as described in section 218D(b)(4)(D)), or 
temporary suspension of employment due to 
weather, markets, or other temporary condi-
tions; but 

‘‘(ii) does not include any situation in 
which the worker is offered, as an alter-
native to such loss of employment, similar 
employment opportunity with the same em-
ployer (or, in the case of a placement of 
worker with another employer under section 
218C(b)(2)(E), with either employer described 
in such section) at equivalent or higher com-
pensation and benefits than the position 
from which the employee was discharged, re-
gardless of whether or not the employee ac-
cepts the offer. 

‘‘(B) STATUTORY CONSTRUCTION.—Nothing 
in this paragraph is intended to limit an em-
ployee’s rights under a collective bargaining 
agreement or other employment contract. 

‘‘(10) REGULATORY DROUGHT.—The term 
‘regulatory drought’ means a decision subse-
quent to the filing of the application under 
section 218C by an entity not under the con-
trol of the employer making such filing 
which restricts the employer’s access to 
water for irrigation purposes and reduces or 
limits the employer’s ability to produce an 
agricultural commodity, thereby reducing 
the need for labor. 

‘‘(11) SEASONAL.—Labor is performed on a 
‘seasonal’ basis if— 

‘‘(A) ordinarily, it pertains to or is of the 
kind exclusively performed at certain sea-
sons or periods of the year; and 

‘‘(B) from its nature, it may not be contin-
uous or carried on throughout the year. 

‘‘(12) SECRETARY.—Except as otherwise pro-
vided, the term ‘Secretary’ means the Sec-
retary of Homeland Security. 

‘‘(13) TEMPORARY.—A worker is employed 
on a ‘temporary’ basis where the employ-
ment is intended not to exceed 10 months. 

‘‘(14) UNITED STATES WORKER.—The term 
‘United States worker’ means any worker, 
whether a national of the United States, an 
alien lawfully admitted for permanent resi-
dence, or any other alien, who is authorized 

to work in the job opportunity within the 
United States, except an alien admitted or 
otherwise provided status under section 
101(a)(15)(H)(ii)(a).’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of the Immigration and Nationality 
Act (8 U.S.C. 1101 et seq.) is amended by 
striking the item relating to section 218 and 
inserting the following: 
‘‘Sec. 218C. H–2A employer applications. 
‘‘Sec. 218D. H–2A employment requirements. 
‘‘Sec. 218E. Procedure for admission and ex-

tension of stay of H–2A work-
ers. 

‘‘Sec. 218F. Worker protections and labor 
standards enforcement. 

‘‘Sec. 218G. Definitions.’’. 
SEC. 405. DETERMINATION AND USE OF USER 

FEES. 
(a) SCHEDULE OF FEES.—The Secretary 

shall establish and periodically adjust sched-
ule of fees for the employment of aliens pur-
suant to the amendment made by section 
404(a) of this Act and collection process for 
such fees from employers. Such fees shall be 
the only fees chargeable to employers for 
services provided under such amendment. 

(b) DETERMINATION OF SCHEDULE.— 
(1) IN GENERAL.—The schedule under sub-

section (a) shall reflect fee rate based on the 
number of job opportunities indicated in the 
employer’s application under section 218C of 
the Immigration and Nationality Act, as 
amended by section 404 of this Act, and suffi-
cient to provide for the direct costs of pro-
viding services related to an employer’s au-
thorization to employ aliens pursuant to the 
amendment made by section 404(a) of this 
Act to include the certification of eligible 
employers, the issuance of documentation, 
and the admission of eligible aliens. 

(2) PROCEDURE.— 
(A) IN GENERAL.—In establishing and ad-

justing such schedule, the Secretary shall 
comply with Federal cost accounting and fee 
setting standards. 

(B) PUBLICATION AND COMMENT.—The sec-
retary shall publish in the Federal Register 
an initial fee schedule and associated collec-
tion process and the cost data or estimates 
upon which such fee schedule is based, and 
any subsequent amendments thereto, pursu-
ant to which public comment shall be sought 
and final rule issued. 

(c) USE OF PROCEEDS.—Notwithstanding 
any other provision of law all proceeds re-
sulting from the payment of the fees pursu-
ant to the amendment made by section 404(a) 
of this Act shall be available without further 
appropriation and shall remain available 
without fiscal year limitation to reimburse 
the Secretary, the Secretary of State, and 
the Secretary of Labor for the costs of car-
rying out sections 218C and 218E of the Immi-
gration and Nationality Act as amended and 
added, respectively, by section 404 of this Act 
and the provisions of this Act. 
SEC. 406. REGULATIONS. 

(a) REQUIREMENT FOR THE SECRETARY TO 
CONSULT.—The Secretary shall consult with 
the Secretary of Labor and the Secretary of 
Agriculture during the promulgation of all 
regulations to implement the duties of the 
Secretary under this Act and the amend-
ments made by this Act. 

(b) REQUIREMENT FOR THE SECRETARY OF 
STATE TO CONSULT.—The Secretary of State 
shall consult with the Secretary, the Sec-
retary of Labor, and the Secretary of Agri-
culture on all regulations to implement the 
duties of the Secretary of State under this 
Act and the amendments made by this Act. 

(c) REQUIREMENT FOR THE SECRETARY OF 
LABOR TO CONSULT.—The Secretary of Labor 
shall consult with the Secretary of Agri-
culture and the Secretary on all regulations 
to implement the duties of the Secretary of 
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